i T

STATE OF MINNESOTA

Iy SUPREME COURT

e WSS

HEARING ON RECOMMENDATIONS OF SUPREME COURT STUDY COMMITTEE
ON PREPAID LEGAL SERVICES

IT IS HEREBY ORDERED, that a hearing on the Recommendations
of the Supreme Court Study Committee on Prepaid Legal Services,
recommending changes in the Minnesota Code of Professional Respons-
ibility, be held before this Court in the Supreme Court, State
Capitol.  Building., Saint Paul, Minnesota, on Friday, September 12,
1975, at 10 a.m.

IT IS FURTHER ORDERED, that true and correct copies of the
Recommendations be made available upon request to persons who have
registered their names with the Clerk of the Supreme Court for the
purpose of receiving such copies and who have paid a fee of $.90 to
defray the expense of providing the copies.

IT IS FURTHER ORDERED, that true and correct copies of the
Report of the Supreme Court Study Committee on Prepaid Legal
Services be made available upon request to persons who have
registered their names with the Clerk of the Supreme Court for the
purpose of receiving such copies and who have paid a fee of $4.80
to defray the expense of providing the copies.

IT IS FURTHER ORDERED, that advance notice of the hearing be
given by the publication of this Order once in the Supreme Court
Edition of FINANCE & COMMERCE and THE ST. PAUL LEGAL LEDGER.

IT IS FURTHER ORDERED, that interested persons show cause, if
any they have, why the Recommendations should or should not be
adopted. All persons desiring to be heard shall file briefs or
petitions setting forth their views and shall also notify the Clerk
of the Supreme Court in writing on or before September 2, 1975,
of their desire to be heard on the Recommendations.

DATED: April3(, 1975

BY THE COURT

Chief Justice




= ylh 'y L]
>
CTATTT T T A & &4 % rrmf“'r'r'r—“‘t -
WIHLILIANM MITCOHRLL
College of Law
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2100 SUMMIT AVENUE O ST. PAUL,MINNESOTA 551085 f :
TELEPHONE: 6i2-698-3885 -
BOARD OF TRUSTEES
DOUGLAS R.HEIDENREICH HON. RONALD E. Hacuex AND ::::5':::;
Dean CYRUS RACHIE VICE PRESIDENT

HON. THEODORE B. KNUDSON SECRETARY
WILLIAM H. ABBOTT

HON. DOUGLAS K. AMDAHL

HON. DONALD 7. BARBEAU

HON. HARRY A. BLACKMUN

HON. WARREN E. BURGER

Mr. John MeCarthy, Clerk J0HN B. BURKE
Minnesota Supreme Court BONALD. B GRANGAAR D
State Capitol RONALD . HUBBS
St. Paul' m 55155 ANDREW N. JOHNSON

JAMES E. KELLEY
LEONARD J. KEYES

Re: Prepaid Legal Services Committee RICHARD 4. MOORE

LEE H. SLATER

Dear John:

Enclosed please find form of order for hearing on Recommendations of Supreme
Court Study Committee on Prepaid Legal Services. I have discussed its contents
with the Chief Justice.

( Would you please present it to the Chief Justice. If he signs it in its
present form, would you please telephone and so advise the Minnesota State
&M@ Bar Association, 335-1183, as they desire to include the order in Bench and

Bar, which they are readying for publication.
385

\Thank you very much.

Best wishes.

Sir;:erely,
,/<. g AN by,
“Kenneth F, Ki A

ce: (with form of order) Gerald Regnier, State Bar Association
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MICHAEL J, DOHERTY {I882°1973)
WILFRID E, RUMBLE (i891-1971)
FRANCIS D. BUTLER

J. C.FOOTE

IRVING CLARK

HAROLD JORDAN
THEOPHIL RUSTERHOLZ
FRANK CLAYBOURNE
PIERCE BUTLER

JOHN L, HANNAFORD
ANDREW SCOTT
JOSEPH M, FINLEY
HENRY D, FLASCH
EUGENE M, WARLICH
JOHN J. MCGIRL,JR.
THOMAS E, ROHRICHT
PERRY M.WILSON,JR,
BOYD H.RATCHYE
BURTON G, ROSS
RALPH K.MORRIS
BRUCE E,HANSON
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DOHERTY, RUMBLE & BUTLER
ATTORNEYS AT LAW
1500 FIRST NATICNAL BANK BUILDING
SAINT PAUL, MINNESOTA 55|01

TELEPHONE (612) 291-9333

MINNEAPCLIS OFFICE
3750 IDS TOWER
MINNEAPOLIS, MINNESOTA 55402
TELEPHONE (312) 340-55565

291-9333

WRITER'S DIRECT DIAL NUMBER

September 3, 1975

Mr. John McCarthy, Clerk
Minnesota Supreme Court

State Capitol

Saint Paul, Minnesota 55155

Re

Dear Mr. McCarthy:

Prepaid Legal Services

J.LAWRENCE MSINTYRE
RICHARD A. WILHOIT
TIMOTHY J, HALLORAN
JOHN G. HOESCHLER
WILLIAM J, COSGRIFF
JAMES K, WITTENBERG
VANCE K. OPPERMAN
DANIEL W, O'BRIEN
JOSEPH R. KERNAN, JR,
MICHAEL T, MEKIM
RICHARD B. PETERSON
ROBERT L,BOLLE
RONALD A. ZAMANSKY
JEFFREY G. SHERMAN
THOMAS M. DAILEY
SUZANNE E. FLINSCH
ROBERT J. SCHMIT
C.ROBERT BEATTIE
GERALD E, O'SHAUGHNESSY
JAMES E.SCHATZ
DAVID G,MARTIN
STEPHEN T, REFSELL

I am enclosing an original and nine copies of the comments
on recommendations of the Supreme Court Study Committee on prepaid legal
services from the lawyers of this law firm.

I believe that our written comments are self-explanatory, and
we gfﬂ noL.asking for tipe fo be heard orally at the hearing on September
12, 1975.

We appreciate the opportunity to submit these written comments
because prepaid legal services has the potential to become an important

development in the delivery of legal. services to all Americans.

BEH:mt
Enclosures

Sincerely,

Bruce E. Hanson
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STATE OF MINNESOTA
IN SUPREME COURT

In re Prepaid Legal Services

. GOMMENTS ON RECOMMENDATIONS OF SUPREME COURT
STUDY COMMITTEE ON PREPAID LEGAL SERVICES

We fully endorse the recommendations of the Supreme Court Study

Committee on Prepaid Legal Services, dated April 28, 1975, as supplemented

by the rccouman@aﬁions of the Minnesota State Bar Association, with two

exceptions.

First, the Study Committeu recommends in the second paragraph on

Page 1 of its report that:

+ « « in any order that may be adopted to implement

these recommended amendments it should be made clear

that the Court does not intend to assume the responsi~

bility which it believes belengs to the legislature,

for regulating the rates that may be charged by pre-

paid legal service plans or the security of the funds

collected under such plans.”
This statement is unclear. If it is megnt that the Court should not become
involved in .regulating the amount of premium charged by an insurance company
writing a prepaid plan, or should not become involved in determining what
safeguards must be imposed to insure that funds held for legal services are
preserved for that purpoée, it may'well be that the Committee is correct.

However, we can see no reason why this direction must, or should, be made

now. We suggest that the matter be reserved until more experience is gained,

{and the Court has a greater knowledge of the implications of such direction.




Second, under the proposed amendments to the Code, lawyers who

are active in the formation of a legal services organization are foreclosed
from being participating lawyers. The result is that lay organizations
such as labor unions and consumer groups may establish and promote prepaid
legal services plans but lawyers may not, without affecting their right
thereafter to act as a participating lawyer. We understand the dangers of
~ permitting lawyers to take an active role in establishing organizations in
which they also are the providers of services. However, a consequence of
the proposed rule is that very few prepaid legal services plans will have
the guidance of lawyers, and this seems to us to be not only unfortunate but
dangerous. As an example, we foresee such lay organizations attempting to
dictate to the pafticipating lawyers the manner in which legal services are
~ performed foz‘}ndiviéuli members, mpd~gp”rquitq~peports and review of
decisions in the rendering of legal services that will be harmful to the

lawyer-client relationship. We wonder whether there is not less danger in
| allowing lawyers to be participating members of the organizations they
establish than in a delivery structure which discourages lawyer participation
in formation and management. If no change in fhe proposed amendment to
DR2-104(B) (3) 1s made at the present time, we suggest that lay administration
of organizations be closely monitored and that a change of the kind we suggest
be adopted if the availability and quality of legal services should suffer

because of lay control.

In summary, we are concerned that the Study Committee's approach is
a very limited response to the concept of prepaid legal services, rather than
viewing the concept as an opportunity to meet the objective of providing

professional legal services to all Americans. We would suggest that permitting




Jawyers to operate 'closed panel" prepaid legal services plans on an equal

basis with lay organizations would be in the bgqg interests of the Bar, and in

the interest of the public.
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GHARLES W. BRIGGS
J. NEI1L MORTON
RICHARD E. KYLE
SAMUEL H. MORGAN
FRANK N. GRAHAM
COLE OEHLER

A. LAURENGE DAVIS
FRANK HAMMOND
LEONARD J. KEYES
B. G. HART

JOHN M. SULLIVAN
BERNARD P. FRIEL
BURT E. SWANSON
M. J. GALVIN, JR.
DAVID O. FORSBERG
JOHN J, MoNEELY

MoNEIL V. SEYMOUR, JR.

EDWARD C, STRINGER
TERENCE N, DOYLE
RICHARD H. KYLE
JONATHAN H. MORGAN
JOHN L. DEVNEY

R. L. SORENSON

H4S8Y9S

LAW OFFICE

BRIGGS AND MORGAN PETER H. SEED
P .
PROFESSIONAL ASSOCIATION si’f{ﬁ;ff,‘;fﬁ?é}
RONALD E.OROCHARD
2200 FIRST NATIONAL BANK BUILDING JOHN R. KENEFICK

JOHN R. FRIEDMAN
JAMES ‘W. BOWERS

SAINT PAUL, MINNESOTA 55101 ANDRE J. ZDRAZIL
201-1215 POvOLAS T oxon
AREA GODE 612 DANIEL J.GOLE, JR.

MICHAEL H.JERONIMUS
B. SCOTT DAVIES
BRUCE G. ECKHOLM
DOUGLAS R. HADDOCK
RICHARD D. HOLPER

EDWIN P. LEE
August 27, 1975 GERALD L.SVOBODA
MARVIN T, FABYANSKE
DAVID L.MITCHELL
BONNIE L.BEREZOVSKY
STEVE A. BRAND
MARK W.WESTRA
LAUREL A. MARCH

COUNSEL

ROBERT O. SULLIVAN
HAROLD J. KINNEY

s

Clerk, Minnesota Supreme Court
State Capitol
Saint Paul, Minnesota 55155

Re: Supreme Court Study Committee

on Prepaid Legal Services
File No. 45895

Dear Sir:

Pursuant to the Order of the Court, dated April

30, 1975, this is to notify you that the Minnesota State

Bar Association desires to appear and be heard at the hearing
scheduled for September 12, 1975. The Minnesota State Bar
Association, at its June 1975 Annual Convention, adopted

the following resolutions:

That the Recommendations of the Supreme

Court Study Committee on Prepaid Legal Services,
dated April 29, 1975, with the exception of the
following provision in (DR 2-104(F)) be endorsed:

"A lawyer selected by an organization to
render legal services to a member or
beneficiary thereof shall not accept
employment from the member or beneficiary
to render legal services other than those
for which the organization selected

him if he knows or it is obvious that

it results from unsolicited advice by him
or any lawyer associated with him that the
member or beneficiary should obtain
counsel or take legal action." APPROVED
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BRIGGS AND MORGAN

‘" Clerk, Minnesota Supreme Court
August 27, 1975
Page Two

That the Association endorse the adoption of the
Ethical Consideration of the amendments to the

Code of Professional Responsibility (EC2-33), which
is not contained in the Supreme Court Study
Committee on Prepaid Legal Services. APPROVED

It is the desire of the Minnesota State Bar Association
to appear at said hearing and present the above resolutions
to the Court for its consideration.

I am presently scheduled to argue an appeal in the
United States Court of Appeals for the Eighth Circuit on September
12 and will not be able to attend the hearing. George Mastor,
President of the Minnesota State Bar Association, will attend
and present the views of the Association to the Court.

Resg;ctfully yours,

ﬂ$44§/1441 /W(/fvgéf

Rlchard H. Kyle

RHK:ss

cc: Mr. George Mastor
Mr. Gerald Regnier
Mr. Robert Henson
Mr. Kenneth Kirwin
Justice MacLaughlin
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HARSTAD & RAINBOW
ATTORNEYS AT LAW
MIDLAND BANK BUILDING
MINNEAPOLIS, MINNESOTA 5540
C. BLAINE HARSTAD

AREA CODE 6&i2
DOUGLAS R. RAINBOW September 8 ’ 1975 TELEPHONE 338-78114
JOHN R, STOLLER

Mr. John C. McCarthy

Clerk of Court

Minnesota Supreme Court L/;?'?f
State Capitol

St. Paul, Minnesota ‘;éfgatdlﬁ-

Re: Hearing on Recommendations of Supreme Court Study
Committee on Prepaid Legal Services

Request to Appear
Subject: Request that the ABA Approved "Reimburse-
ment Provision" be Inserted into the Study

Committee's Proposed Disciplinary Rules 1

Dear Mr. McCarthy:

Enclosed herewith please find eight copies of my letter
dated September 6, 1975, to Chief Justice Robert J. Sheran and
the accompanying brief concerning the above subject.

Please provide each of the Associate Justices with one
of these copies for their review.

Thank you.

Sincerely,

C s,

CBH/sm
Encl.
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HARSTAD & RAINBOW
ATTORNEYS AT LAW
MIDLAND BAMNK BUILDING

MINNEAPOLIS, MINNESOTA 55401

t

C. BLAINE HARSTAD AREA CODE B2
DOUGLAS R. RAINBOW September 6 ’ 1975 TELEPHONE 338-781)

JOHN R.STOLLER

The Honorable Robert J. Sheran
Chief Justice

Minnesota Supreme Court

State Capitol

St. Paul, Misnndsota

Re: Hearing on Recommendations of Supreme Court Study
Committee on Prepaid Legal Services

Request to Appear

Subject: Request that the ABA Approved "Reimbursement
LT Provision" be Inserted Into the Study Com-
mittee's Proposed Disciplinary Rules

Dear Justice Sheran:

The undersigned requests that he be granted permission to appear
before the Court at 10:00 A.M. on Friday, September 12, 1975, to sub-
mit his views on the above report.

I apologize for the delay in submitting this request, but hope
that in your deliberations you will consider this letter, the attached
brief, and my comments on oral argument.

The purpose of this letter and brief is to request that the ABA
approved Reimbursement Provision be inserted in the Disciplinary Rules
proposed by your Study Committee.

It bothers me that the Study Committee has proposed rules which,
in essence, mean that a client cannot have the lawyer of his choice
unless he pays for him twice--once through the plan, and once out of
his own pocket. It bothers me to think that a client's right to select
his own lawyer is being economically restricted. It is a simple truth
that the relationship between a client and his counsel is one of confi- \
dence and trust. This relationship is severely and unnecessarily inter-
fered with by the Study Committee's failure to include a Reimbursement
Provision in its proposed Disciplinary Rules. The ABA has studied this
problem at considerable length and arrived at a conclusion exactly oppo-
site from the Study Committee's conclusion on the reimbursement question.

I am puzzled by the Study Committee's refusal to follow the ABA's recom-
mended plan.
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A A

Sept tember 6, 1975
Page TwoO

I am writing this letter on my own behalf, and I think on ba-
half of hundreds of lawyers who have not made their voices héarqd,
who would be disturbed by the plan proposed. I do not represent
any client or any financial interest in presenting these views to

YOU- X : ~

The Minnesota Bar Association did consider the Study Committee's
report at their last annual meeting. A voice vote was taken at the
Bar Associatioh meeting on the Study Committee's report. A resoluticn
in favor of the report passed. I think it is fair to say, and I feel
sure that others will agree with me, that the vote was extremely close.
No division of the house was called for, however.

I request that the ABA approved Reimbursement Provision be in-
serted into the Disciplinary Rules.

The Reimbursement Provision —- What is it?

The Reimbursement Provision states that a closed plan must open
if the client does not want a plan attorney to represent him.
In other words, the Reimbursement Provision requires the plan
to reimburse the private non-plan attorney if the client states
that he does not want to be represented by the closed plan
attorneys.

The reimbursement language reads as follows:

"Any member or beneficiary who is-entitled to have legal
services furnished or paid for by the organization may,

if such member or beneficiary so desires, select counsel
other than ‘that furnishad, selected or approved by the
organization for the particular matter involved; and the
legal service plan of such organization provides appropriate
relief for any member or beneficiary who asserts a claim
that representation by counsel furnished, selected or
approved would be unethical, improper or inadequate under
the circumstances of the matter involved and the plan pro-
vides an appropriate procedure for seeking such relief."

Y%hat was the ABA's Position Regarding the Reimbursement Provision?

1. They described it.

"The plan must provide appropriate relief for a plan
member who wishes to select counsel other than that
furnished, selected or approved by the plan -- in
cases where representation by plan counsel would be
inadequate, inappropriate or unethical." (See the
American Bar News, Volume 20, Number 3, April 1975,
Page 4 -- copy attachad).

£ Y




September 6,

Page Three

2.

3.

1975

They liked it.

"In contrast to the sharp debate a year earlier, no
amendments were suggested and no voice raised in
opposition as the guestions was called and the recom-
mendation approved." (See the American Bar News,
Volume 20, Number 3, April 1975, Page 5 —-- copy
attached.)

The¥ said it passed constitutional muster.

"Fellers reported that counsel retained by the ABA to
advise the Association on the Code question said the
new rules are constitutional and not in violation of
antitrust laws. He urged their passage, declaring:
'Tf we don't show states they way, they will find
their own way at the cost of unity in the bar and loss

of .1egal services to many Amerlcans. " (See the
American Bar News, Volume 20, Number 3, April 1975,
Pages 4 and 5 -- copy attached.) I do not have a copy
of the ABA's legal opinion.

What was the Minnesota Study Commi:tee's Position Regarding the
Reimbursement Provision?
1. They described it.
"Although this ABA provision is extremely vague, it
seems to bar a lawye*'c serving under a plan which
does not provide in certain situations for reimburse-
ment of those who obtain counsel other than that
selected by the organization.” (See Bench & Bar of
Minnesota, April 1975, Volume 31, No. 10, Page 14 —-
copy attached.)
Thus the Study Committee described the Relmbursement Pro-
vision in the same manner as the ABA described it. There
seems to be no dlsagreenent between the ABA and the Minne-
sota Study Committee as to what the Reimbursement Provision
means. -
2. They liked it.

"Had the Committce been writing on a clean slate, its
strong belief in the free choice of an individual would
have led it to support including some requirement of

this type (Reimbursement Provision)." (See Bench & Bar
of Minnesota, April 1975, Volume 31, No. 10, Page 14 --
copy attached.)

ttee nevertheless feels that organizations
would do well to corsider the fact that allowing

R




September 6, 1975

Page Four

3.

individual selection (at least through reimbursement)
may promote a closer attorney-client relationship than

a completely closed panel plan." (See Bench., & Bar
of Minnesota, April 1975, Volume 31, No. 10, Pages 14
and 15 -- copy attached.)

It is clear from a review of the above that the Study
Committee favored the Reimbursement Provision; but that
they thought it would be illegal for them to require a

*Relmbursement Provision.

They said the Reimbursement Provision does not pass consti-
tutional muster, and that it violates the preemptlon doctrine

set forth in ERISA.

On Page 14 of the Bench & Bar report above referred to,
a copy of which is attached, the Study Committee sets forth
its views regardlng the constitutional requirement, and
sets forth its views regarding federal preemption.

The Study Committee also sets forth its views on these
two questions in its report as follows:

(ég - The last paragraph of Pg. 1 of the report;
(b) Paragraph 6 on Pg. 2 of the report;
(c) Pg. 3 of the report;

(d) Pgs. 4, 5, and 6 of the report, where the federal .
preemptlon doctrine is discussed.

My Position Regarding Constitutionality and Preemption

1.

There are four U.S. Supreme Court cases on the delivery

of legal services. These cases do not forbid a Reimburse-
ment Provision. The attached brief discusses these four
cases. ’

I do not believe that ERISA attempts to interfere with the
Judiciary and its relaiionship with lawyers. The federal
preemption doctrine refers to federal preemption vis-a-vis
state agencies, legislatures, and professional bar associa-
tions. The United Staies Congress would not and, of course,
could not, under well-known and understood "separation of
powers" principles, seek to restrict or interfere with the
Minna2sota Suprem2 Court's Judicial functions. The Minnesota
Supreme Court's responsibility for the control of lawyers
and the establishment of ethical rules is well understood



September 6, 1975
Page Five

in a series of cases, as recent as Sharood v. Hatfield,
210 NW24 275 (Minn 1973). '

This principle applies as well to federal congressional
action. The separation of powers argument is not dealt
with in the Study Committee's report. Please see the
attached brief for a full discussion of this issue.

3. The Supreme Court should establish disciplinary rules
*whlich enhance public confidence in the fair administration
of justice. A legal system which gives a client the un-
fettered economic right to have the lawyer of his choice
is, in my judgment, superior to a legal system which eco-
nomically compels a client to accept the lawyers employed
by the plan. The client may not like the plan's lawyers;
he may not have any confidence in the plan's lawyers; the
plan and its lawyers may have taken positions exactly oppo-
site from the position that the client wishes to take. The

following quotation from Page 10 of the attached brief on
this issue is relevant:

"The unfettered right to the selection of counsel of
one's- own choosing is an essential feature of our
lecal"system, and interference by the courts with the
choice made is jus:tified only when necessary to main-
tain the integrity of the rule of law and public con-
fidence in the fairr administration of justice."

CONCLUSION

‘I request that the ABA approved Reimbursement Provision be
inserted in the Disciplinary Rules.

] Respectfully subm
0B

- B C. BLAINE HARSTAD

CBH/sm
Encls.

cc: Associate Justices of the Minnesota

T
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House action...
Continuad from pag2 3
Consumer cradit —The
Confarence of Commissionars on Uni-
form Stai2 Laws gainad ABA endorse-
mant of th2 Uniform Consumer Cradit
Code Am
proximataiy
signar agre2

Houss;

National

2ndmants — covaring  a2p-
40 subjecis, including co-
mants, door-to-door sales,

ASSES TEVISEd

0.3, APRIL 19775

and buyers’ clzims and (.ic.‘enses in
credit-card and other consumer-credit
transactions. The amendments are
basad on experience in states that have
enacted the 1963 Uniform Consumer
Credit Code, on changas in consumer
credit praciices, end on the report of
th2 National Commission on Consum-
er Financa.

Criminal justice planning — The Spe-

cial Committee on Administration of
Criminal Justice won Association OK
of its appeal for ABA membaers, state
and local bars, and others to partic-
ipate actively in state and local crim-
inal justice planning groups; to urge
consideration of the ABA Standards
for Criminal Justice, the National Ad-
visory Commission” Standards and
Goals, and other ABA codes; and to

orapald Coda f

amendmenis—eanding a vearu}mg deoale

The great dzbatz <ovzr Wdisciplinar
rules affecting the opsration of pre-
pzid lagal szrvices plans is over.

During_tha Eahry; midyear mest-
ing in Chiczgo, the Hous2 of Delegates
unanimously zdopted amandments to
tha Codz of Professionz! Responsibil-
ity offered by th2 Ad Hoc Study
Group on lLegal Services — a_ pans!
formed at last August’s znnual meating
in Honolulu to resolve tha continuing
conflict ovar Cods changss that began
a year g0 in Houston.

Basically, the disagrezmznt had not
bsaen over the necessity for some
chang2 in the Code — everyone agread
that thare was a n2z2d for alieration if
attorneys wezre to be zble to operate
under prepald tegal services plans and
not violate Code tenets — but over the
issue of plzcing spacial rastirictions on
lawyers in closed-panal zlzns.

Amendmznts adoptad at the Hous-
ton midyear ma2eting admi ttedly were
more restrictive of closzd- panol than
of open-panz!

But the naw emendmants do not
differentizt2 b2uwzan  op2n- Nand
ciosed-panz! plans. Under tham:

ODE«'EL(O'IS %

2 Qualified legal assistznce organiza-
ed-com-"_

tions may engzgs in dignifi
marcizl publicity ebout thair services,
but information azbout individual law-
izd only to

yers meay b2 communica

.
nlans in any way subizct the conduct

,_,,.»Tor the purposz of self-benefit.
T o The p!a..(mu Dprowde appropriate

oi lawyers to thz regulation of non-
lawyers.

© An organ
legal sarvices mav be for profit, but
may not profit ifrom rendering legal
services.

o Such profit-making organizations
may not provide |2gal services through
lawyers employed by them, but can
recommend attorneys as long as they
are not supervised or directed by the
organization (except when such an
organization bears ultimate liability of
its members or beeficiaries).

o No lsgal assistance organization
may operate to procure legal work for
any lawyer as a private practitioner
outside the program of the organiza-
tion.

o Atiorneys. miy not operate or
promoj:,-grdﬁ"qmﬂons

relief for a plan membear who wishes to
select counsel other than that fur-
nished, sziected or approved by the
plan — in cases where representation

! by plan counsel would be inadequate,
! inzppropriatz or v

Lnethical, * ¢

The amzndments also provide th
the prepaid plan meet applicablelaws,
rules of court amTﬁtTfé‘F’rw/ui;:nents
governing its operations and that it file
a2 report et lzast annually with the
appropriate disciplinary
agzncy.

Two vzrsions o° amandments to the
Code had bzen groposed in Houston.
Following heated debate, Code
changas submitted by the Section of

lawyer

ization set up to provide

General Practice were adopted by the
House over those recommendad by the
Standing Commitiee on Ethics and
Professional Responsibility. The com-
mittze-proposed changes tended to
treat open- and closed-panal plans
even-handadly, while the GP changss
did not.

Under the Houston-adopted rulss,
no requirements were set forth exclu-
sively for open-panel plans, while
closad-panel operations were subjected
to 2 number of rules they had to
comply with to operate ethically.

This failure to treat both typss of
plans equally brought criticism and
warnings from some Justice Depart-
ment officials that the bar, in seeking
to restrict the type of plans commonly
operated by unions and other groups,
whil2 leaving the type of plan pre-
ferred by many bar associations unfet-
tered, could be subject to antitrust
scrutiny on price-fixing and restraint-
-competition grounds. And, even be-

fore Houston, certain court decisions

affjrmed the right of unions to con-
duct closed panzis for their members.

Addressing the dzlegates during
the Chicago House session, Presidant

Jamas D. Fellers said that, for a year,

problems raised by uncertainty and

confusion over the Houston amend-
ments have slowed the implemeantation
of prepaid legal services plans, dzpriv-
ing many persons of legal services the
might have obtazined through these
pronrams
F lars reported that counsel re-
«I»- tamed by the ABA to advise the
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, encourig2

. .
citizan paridcipation in
criminz! jusiice plannirg. »
Criminal procedure rulzs — After ex-
tensive debate and szveral emendments
from thz floor, the House euthorized
he Section of Criminal Justice to back
a sories of proposad amzndments to
th2 Fedaral Rulzs of Criminal Proce-
dure {with chzngss suggastad by the
which were promulgatad by

I

saction),

the U.S. Supreme Court lust April, and
which are row before Congress. Under
the resolution, the section must make
it clear that its views have not bean
approved by the House or the Board
of Governors.

Customs law reform — Anticipating
early introduction in Congress of a
Customs Modernization Act, the Stand-
ing Committez on Customs Law ob-

tained House endorszment of princi-
ples to, in the words of the commitioe
report, “‘ensure that such lzgislation
providas due process safeguards often
neglected in customs laws and pro-
cedures established in the 18th and
19th centuries.” Tha principles in-
clude:

® Fair proceduras in administrative

Continued on page 6
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Association on the Cogde gyestion said
the naw rules are constitutional and
not in violation of antitrust laws. He
urgzd their passage, daclaring: “If we
don’t show states the way, they will
find thair own way at tha cost of unity
in tha bar and loss of l2gal services to
many Amaricans.”

,Lymazn M. Tondel, Jr., of New York,
vice-chairman of the Ad Hoc Study
Group {which Fellers chaired),
plained to the House why the 1989

Code of Professional Responsibility
had to be amended in the first place:
because certain provisions on advertis-
ing and recommendations on the need
for legal services simply did not apply
in group legal services practice. Under
the old rules,

ly.

Cullen Smith of Waco, Tex., former
chairman of the Section of G?ﬂeral
Practice — who lec the fight for a¥op-

he said, virtually po* *
group plans could be operated ethcal- *” In contrast to ths sharp dezbat2 a -

tion of the Houston amandments a
year ago as part of the section’s
opposition to closad paneis on ethical
grounds — also addressed the House
before its vote. Ha endorsad the new
. ‘“'AM“"—V-.‘. . T
_amendments; ~t-=:rmr1g*“uf}e ba-
“lanced” and ‘a step -orward

year earlier, no a..‘_ndmants ware sug-

gested and no voicz raised in opposi- *

tion as the quest m_wa> ca!led and the

recom'nonda ion ap ro\:ad §
1190 20pre /7 4

The new Ethi

The following Ethical Caonsid-
eration 2-33 was one of the
amandments to the Codz of Pro-
fassional Rasponsibility adopted
in Chiczgo:

As a part of the
sion’s commitmant to the princi-
ple that high quzality legal ser-
vices should b2 avzilable to all,
atiorneys are encourzged to co-
cparaie
sistance orgznizztions providing
prepaid legal servicas.

all timas be in accordance with
2 basic teneis of the profes-
sion:  indzpzandzance, integrity,
compziance and davotion to th2
in:erests of individual clients.
“An eattornzy so participating

“Such participation should at

-

ical Considaration

lzgal profes- 4

with quziiied legal as-

" relationship  with

should make certain that his
2 qualified
legal assistance crganization in
no way interferes with his inde-
pendent, professional representa-
tion of the interests of the indi-
vidua! client.

”An attorney should avoid sit-
uations in which officials of the
organization whao "azre not law- '
yers attempt to clirect attorneys
concerning the manner in which
legal ssrvices are performed for
individual mzmbsars, and should
also avoid situations in which
considerations of economy are
given undue weicht in determin-
ing the attornzys employed by
an crganization or the legel ser-

vices to be performed for the
member or beneficiary rather
than compstence and quality of
service,

“An attorney interested in
maintaining the histeric tradi-
tions of the profession and pre-
serving the function of a lawyer
as a trusted and
advisor to individual members of
society should carefully assess
such factors when zccepting em-
ployment by, or othznvise par-
ticipating in, a2 particular quali-
fied legal assistance org
and whils so participat
adhere to the highsst profes-
sional standards of effort and
compzienca.”

N
g

indzpendent

=nization
ng should
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amendments, and those amendments are consistent in principle with
mozst ol the Committee's provisions. The following discussion focuses
upon why the Committee decided it should not follow the ABA amend-
ments to an even greater extent,
REIMBURSEMENT
The ABA amendments include ag a condition for a lawyer's being
authorized Lo serve under an organization's plan:

3

,' The Commiltee’s drall includes much language from the ABA
|

|

|

Ay member or beneliciary who is entitled Lo have legal services
furnished or paid Toe by the organizalion may, il such member ol
heneliciary so desires, seleel counsel other than that lurnished,
seleeted or approved by the organization for the particular matter
involved; and the legal service plan of such organization provides
appropriate reliel for any member or beneficiary who asserts «
claiim thal representation by c¢eunsel [urnished, selected or
approved would he unethical, improper or inadequate under the
circumstances ot the matter involved and the plan provides an

. appropriate procedure for sceking such reliel.

4 Although this ABA provision is extreniely vague, it seems to bar a

© lawyer's serving under a plan which does not, provide in certain situa-
tions for reimbursement of those who obtain counsel other than that
solected by the organization. 7 '

. "' Had the Committee been wriling on a clean'slate, its strong beliel in

¥ the Iree choice of an individual would have led it to support including

some requirement of this type.‘ s R A
But the Committee did not write on a clean slate. Its draft reflects
what it thinks is required in light of current U.S, Supreme Court First
Amendment interpretations and the federal preemption specified in
the Employment Retirement Income Security Act of 1974 (“ERISA”).
ERISA supersedes “rules” of any state agency “which purports to
regulate, direetly or indirvectly” prepaid legal service plans, “insofar as
they .o relate to” a plan maintained by an employer whose activities
alfecl commmerce or a union whose members’ work affects conunerce.
; When the Commiltee lirst considered including a reimbursement
requirement, ERISA had not yet been cnacted. Even then the Com-
mittee had question whether any such requirement could be drafted
as to withstand constitulional attack. But the Commitiee recognized
that such arequirement’s most appropriate application would be 1o an
employer or union plan, where the person is not as frec as he would be
with other organizations to merely quit if the plan provides no
reimbursement,

—— — s

T s e

When ERISA came into the picture and precluded ‘requiring

reimbursement in this, the most appropriate situation, the Committee

decided against recommending any reimbursement requirement.
The Committee nevertheless feels that orpanizations would do well

1" Lo consider the faet that allowing individual sclection (at least through

14 The Bench and Bar of Minngsoty

« =

reimbursement) iy promote o eloser atlorney-client relationship
than a completely closed panel plan, £
FURNISHING INFORMATION ’

The ABA amendments include as another condition for a lwyoer's
being authorized Lo serve under an organization's plan:

Such organization has filed wilh the appropriate disciplinary

authorily at least :mmmljy»u report with 1'@;;c'v..LM(“(’).-i't‘..‘s‘“lz‘i_flms?x:-\—"i?(*-

plan, il any, showing its terms, its sehedule of Denofits, its subserip-

Lon charges, agreements with counsel, and financeian results ol its

legal service activities or,<l it has [ailed Lo do so, Lthe lawyer does

nol know or have cause {o.know of such failuroe.

This operates direetly upon the organizalion, which seems inappro-
priate ina Code regulating lawyers' conduet, and appears invalid as Lo
plans covered by BRISA. Further, its requirements scem excessive
and their administration might unduly burden the disciplinary
authority.

A majority of the Committee instead favored draft DR 2-104(19),
which it saw as desirable in allowing the Board of Proicssiona.
Responsibility [lexibility in the area of requiring information, so that m
it can tailor its approach Lo this matter in the light of dcvoloping(e\
experience.

I

It should be noted that thic was the only ares in which there Was
any substantial division on the Committee. Some members favored f
more extensive liling requirement than drafl DR 2-104(E).

The Committee believes that in any order that may be adopted-to P
implement its Recommendations, it should be made clear that the
Courl does nol inLend to assume the responsibility which it believes
belongs Lo the legislature, lor regulating the rates that may be
charged by prepaid legal service plans or the sceurity of the funds
collected under such plans.

SERVICES NOT COVERED BY ARRANGEMENT

,—d

-(
Draft DR 2-104(F) is aimed at preventing a lowyer [rom using his{
conneetion with an organization's legal services arrangenient as aje
feeder. It is in effect an exception from the provision of dralt DR{ 2
2-103(I°)(1) permitting a lawyer to aceept employment notwithstand-) ™
ing it results from unsolicited advice to a layman, if the advice was to o W
clienl, <
Draft DR 2-104(FF) seems [ar superior to the ABA amendments'y ~
provision in this area, which sets forth as a condition lor a lawyeoer's ;{
being authorized Lo serve under an organization's plan: L
Such organization is not operated for the purpose of procuring legai | =
work or financial benelit for any lawyer as a privale practitioner C
outside of the legal services program ol the organization,

The ABA provision is aimed at the organization's, rather than the |
lawyer's, conduct, and appears unworkable because whatever i
purpose the organization is “operated for” would be inside its egil b
services program. '




in an effort to devise disciplinary rules affecting the operation
of prepaid legal services plan, the American Bar Association adopted

wnat became known as the "Houston Amendments"™ to the Code of Profess-

jonal Responsibility. These Amendments effectively imposed more res-

trictive requirements on "closed panel" group legal service plans than

on open pansl plans. The Amendmenis were altered upon the recommend-

ation of an Ad Hoc Study Group which was formed in 1974 and which in-

cluded representatives of opposing viewpoints on prepaid and group
legal service plans. A IHMinnesota Supreme Court Study Committee and
the‘Legal Services €ommittee of the Minnesota State Bar Association
generally endorsed the national A.B.A., amendments but failed to en-
dorse the following reimbursement requirement as a condition for a

lawyer's bpeing authorized to serve under an organization's plan:

"Any member of beneficiary who is entitled to have
legal services furnished or paid for by the organiza-
tion may, if such member or beneficiary so desires,sel=-
ect counsel other than that furnished,selected or
approved by the organization for the particular matter
involved; and the legal service plan of such organiza-
tion provides appropriate relief for any member or bene-
ficiary who asserts a claim that representation by
counsel furnished, selected or approved would be un-
etnical, improper or inadequate under the circumstances
of tne matter involved and the plan provides an appro-
riate procedure for seeliing such relief.,n

This provision wagipassed unanimously by the American Bar Association.

LEGAL 1SSUES

I. Does tne first amendment, applied to the states through the four-
teenth amendment, prohibit a Ccde of Professional Responsibility

requiremsznt that a closed panel prepaid legal services plan be-
come an open panel plan in certain limited situations, and which
guarantees the reimbursement o beneficiaries who obtain counsel
otner than that selected by the organization?

-1-




II. day Congress pre-empt state regulation of prepaid legal service
pians, wnere such regulation takes the form of a Supreme Court
athical rule guaranteeing the right of plan beneficiaries to
seek counsel other than that selected through the organization,
in certain limited situations?

e
”

- ARGUMENT

I. The first amendment guarantees of free speech, petition and
assembly protect group legal activity, subject to judicial
promulgation of ethical rules which require a closed panel plan
to opeh it a member so desires and representation by counsel
farnished would be unethical, improper or inadequate under
the circumstances,

Four recent Supreme Court cases have established the right of

groups to provide legal services 7o their members., In N.A.A.C.P,

v. Button, 371 U.S. 415 (1963) plaintiff solicited potential litigants,
employed attorneys and recommended the attorneys to the litigants.
The activities Qﬁ.the N.AA.C.P. were protected by the first amendment

as forms of speech, petition and assembly.

Button was expanded in Brotherhood of R.R. Trainmen:v. Virginia

ex rel Virginia State Bar, 377 U.S. 1 (1964), Plaintiff union had

established a.Departmenp of Legal Counsel to aid families of injured
union memoers. If a member was injured, the Department would recommend
a specific local attorney to handle the claim., But the injured party
was never reguired to accept the recommended attorney.

In upholiding thi; prepaid legal service plan the Court emphasized
that the first aaéhd%ént right of members to consult with each other
in a fraternal organization includes "the right to select a spokesman

from their number who could te expzacted to give the wisest counsel...

And tae rignt of the worxers...to advice concerning the need for legal

assistance--and, most importantly, whiat lawyer a member could confidently

g

'-.J

¢ly on~-is an inseparable part of this constitutionally guaranteed

3

o

.
1"
~EZn0

al to assist and advise eacn otnzr.” Id., p.b.
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That an organization has thne "right to hire attorneys on a salary

basis to assist its members in the assertion of their legal rights"

was made explicit in United Mine Workers v, Illinois State Bar Assn.,

349 U.S. 217, 221-22(1967). The prepaid legal services plan in this
case providad that members could employ other counsel if they desired,
and in fact the Union attorney frequently suggested to members that
they could‘do‘so.’

Respondent in United Transporitation Union v. State Bar of Mich-

igan charged that the Union had recommended to its members selected

attorneys wnose fees would not exceed 25% of the amount recovered.

United Transportation Union v. State Bar of Michigan, 401 U.S. 576
(1971). There'i; no evidence thal members were forced to accept the
attorneys recommended, The Court held that the injunction directed
against the Union's legal activities in this case denied a basic right
to group legal action. Reference was made to the "First Amendment
principle that groups can unite to assert their legal rights as
effectively and economically as practicable." This comment was pre-
sumably directed toward the 25% maximum fee commitment, as the Union
was attempting tp protect its members from excessive fees at the hands
of incompetent attornsys in suits for damages under the Federal Em-

ployers' Liability Act.

A careful examination of the language in these cases reveals that

the Court was concerned with protecting the group as a vehicle for
delivering legal services rather than protecting the group as a mode
of delivering legal services, Tne Court established the right of
groups to provide legal services to thelr members, not the right to

provide group legal services. In all of the cases, the action taken

-3~
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oy the union was for the benefit of its members and not for the bene-
fit of attorneys engaged by the union. Freedom of choice underlies

the Courts' opinions. The confldence of the client in hils attorney

AL prepaid legal services plan would best conform with theiletter
and spirit of ?his case law if its members were allowed to employ
counsel other than that cnosen by fhe group. And it has been noted that
the freedom to choose counsel outside a plan would be a hollow guaran-
tee uniess provision were made for reimbursement of the group member.

II, Tne judiciaryﬁhas the inherent power to regulate attorneys through
etnical rules which prohibit the practice of law on the behalf
of a prepaid legal services organization which refuses to reimburse
members who desire to retain outside counsel when representation
by counsel furnis?ed would be unethical, improper or inadequate.
It is universally recognized that a court has the general authority
to control its attorneys, so far as their professional character and
duties, their relations to suitors and to the administration of justice

are concerned. 2 Dunnell's Attorney & Client s. 664, The legislature

has acknowledged this inherent power in statutes such as Minn, Stat.

480,05 ("[The Supreme Court] shall prescribe,..rules governing the

examination and admission to practice of attorneys at law and the rules

governing their conduct in the practice of their profession...") and

Minn. Stat. M81.1§(i) t"An attorney at law may be removed or suspended

by the Supreme Court for any one of the following causes,..")

It should be assumed that tne Congress took cognizance of the
sphere of exclusive judicial authority in enacting the Employee Retire-
ment Income Security Act of 1974, Section 514 of the Act supersedes

"any znd all State laws insofar as they may now or hereafter relate to

-4~




any employee benefit plan described in section 4(a)..." 29 U.S.C.

s. 514(a). A prepaid legal services plan is an employee benefit plan

(Id., s. 1002(1)) and section U(a) provides that the employee benefit

-
e

plan must be maintained by an individual or group associated with
interstate commerce., Id., s. 1003(a)

The legislative history of the federal act featured an exchange in
which Sen., Javdts suggested that "the State, directly or indirectly
through the var, 1s preempted from regulating the form and content of
a legal service plan, for example, open versus closed panels, in the
guise of disciplinary or ethical rules or proceedings." 120 Cong. Rec,
S15758 (daily ed. Aug. 22, 1974) Javits emphasized, however, that "s.514
of the act does not preempt State bar associations from adopting and
enforcing etnaical rules or guidiines generally and/or from disciplining

-

its menbers..." lé; -

Amendments to the Code of Professional Responsibility which are
adopted by the Supreme Court retain the charactgr of bar ethical guide-
lines.. Af the local level, the bar can discipline attorneys whose con-
duct deviates from theSé;rules. The sanctioning of Code amendments by
the Supréme Court is a desirable formélity only because the Court has

the final authority to determine who may practice law. Minn. Stat,.

481.15(1).

But if the Pension Reform Act were construed to foreclose Supreme °*

Court adoption of bar association rules which would affect employee ben-

efit plans, It would be the duty of the courts to strike down the Act
as an encroacnment upon the innerent power of the judiciary to control
tne conduct of attorneys. The breadth of the courts' power in this re-

spect nas be

[

n detailed in several state and federal cases.
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Tn Re Petition for Integration of Bar of Minnesota provided one of

the earlies: definitions of judicial power to regulate the attorney's
practice of law. In this case it was held that the court has the in-
nerent powar to order integration of the bar since sﬁch intéération
"directly relates to the condition of the legal profession generally”
and the order would result in the "furtherance of the administration of

justice." <n Re Petition for Integration of Bar of innesota, 216 Minn,

195, 12'n.w. 24 515(1943). Similar expansive terms were recently used

in In Re Jerome Daly, 291 Minn, 488, 189 N.W. 2d 176(1971). Daly in-

volved a disciplinary proceeding conducted in accordance with the rules
of the Court goverming professional responsibility of members of the
iMinnesota bar. The Court concluded that

"The formulation of ethical principles and standards
of professional conduct, as well as the procedures
for enforcement, 1s, and must be, under our con-
stitutional system, the responsibility of the
judicial branch of government. The ultimate deter-
mination governing admission, supervision and dis-
cipline of attorneys in this state, including their
removal from practice before our courts, is vested
in this court.” Id., at 490 (emphasis added)

The iiinnesota Supremé Court has not hesitated to assert its in-

herent authority when the legislature has shown statutory disrespect

for tne separation of powers. In ile Disbarment of Tracy , 197 Minn. 35,
26 N.,W. 83(1336) concerned 1 Mason Minn, Stat., 1927, s. 5697(2), pro-
viding a two year peried of limitation for the bringing of disciplinary
procesdings against an attorney. he statute was held unconstitutional
as an attemptied invasion by the legislature of the judicial field.

In Sharood v, Hatfield, the provisions of L. 1973, c. 638, insofar

as they appiied to the judicial brench of government, were declared un-

-6—




»

constitutional. The statute
(1) directed that lawyer registration fees no longer be

paid into a special fund of the state treasurer but
be paid into tne general revenue fund (s.59)

(2) purported to regulate the members of the State Board
of Professional Responsibility (s.60, s.63)

(3) required the use of standardized tests by the State

Board of Law Examiners (s.62)
. 1 ] :

(4) gave the commissioner of administration authority over
the amount of the lawyer registration fee to be paid

(s.67)
The Court reasoned that the making of regulations and rules governing
the legal profession is exclusively reserved to the judiciary. The
power to regulateiéhe practice of law is derived not from the legis-
lature but from the people. Its exercise 1s an exercise in the effect-
ive administratiqq and justice and protection of rights guarded by
the constitution. |

Federal law is fully in accord with state law in this matter. It

is recognized that the courts have inherent power to regulate the bar

(see In Re: Grand Jury Appearance Of Alvin S, Michaelson, 511 F. 24

882 (9th Cir. 1975)) and that the courts have a duty and the power to

supervise the conduct of attorneys practicing before it., Emle Industries,

Inc,.,, v, Patentex, Inc., 478 F. 24 562 (2d Cir. 1973)

Therefore Congress may not pronibit judicial regulation of the
conditions under Whibﬂ;an attorney may accept employment from a pre-
paid legal services organization. Such a regulation "directly relates
to the condition of tne legal professsion generally," and is thus with-

in the judiciary's province as defined in In Re Petition for Integration

of Bar of Finnesota, supra. Tnie rule is an ethical canon in name, fact

et}




and substaﬁce. 1t 1s derived from several other standards of pro-
fessional conduct, including the principle that an attorney shall not
directly or indirect}y encroach upon the business of another attorney,
the principle that an attorney shali not acquirelah interest or apcept
employment adverse to a client, and the principle against the solicit-
ation of business. The reimbursement requirement in the instant case
applies.only phen representation:hy counsel furnished, selected or
approved wéuld be unethical, improper or inadequate under the circum-
stances, Since tne requirement is én "ethical principle and standard
of professional conduct™ implemented through the "supervision" of attor-
neys, the language in Daly compels the conclusion that the Court alone

may {ormulate such a rule.

Tne adopction of/gggggments to the Code of Professional Responsibility
is more a regulatio:il of the practice of law than the regulatory powers
asserted by the Court in Sharooed, supra. In Sharood, the legislature
attempted to control EESE wnich had been placed in a special fund; the
fees were ussd to regulate the practice of law. The legislature étt-
empted to regulate two agencies that regulated the practice of law.

The legislature's attempt to control the practice of law was at best
indirect. It nevertheless broke into the judicial domain and the
Court was compelled to declare its statute unconstitutional. There

is much grz2ater reason to prohibit congressional encroachment upon

.

direct judicial supervision of the practice of law. And a requirement
- . . .
los2d panel prepaid legal services plan become an open panel
plan wnere it would be unethical to do otherwise is a valid pre-

requisite to service in a closed panel organization,a direct judicial

regulation of the practice of lav.




The approach mandated by case law is also the approach mandated

by ccmmon sense. From the practitioner's viewpoint, an open panel

option will create less disruption than a more restrictive system.

~

A non-grou ractitioner should be avle to maintain a professional
(=) -

relationship with a client who receives legal services as part of a

package of fringe benefits., An open panel option can only reduce the

e

nevitable And'undesirable competition between attorneys who yould be
fighting for a contract with é comprletely closed panel,

Thus the Minnesota Supreme Court nas the exclusive power to reg-
ulate the legal profession through an ethical rules such as the A.B.A.'s
"reimbursement provision." The Court furthermore has the duty to adopt
such a rule to protect the individual's freedom to choose hls own

counsel,

-

The right of a client to choose his own counsel has been recog-
nized on the federal level in a variety of situations. It is most of-
ten discussed where counsel has been appointed in a criminal proceeding.

See White v, Beto, 322 F. 2d 214 (5th Cir. 13963) ("client's right to be

heard tnrough his own Cédnsel is unqualified," "appointed counsel must
nave reasonable opportunity to preparé for nis task of defense; and that
the lawyer so appointed must have no divergant interest."); Lofton v.
Procunier, 437 F.2d.434 (9th Cir. 1973) ("Representation cannot be coerced
in circumstances in wd%ph the designated defense counsel cannot serve
compatently”)

The ungualified right of thz individual to select his own counsel
snould carry across to the prepaid le;al services situation. The lan-

guage in the federal criminal czses maxes the open vanel option parti-




stage of the proceedings without cause. The general rule was applied
g p eeding bp

the situation which activates tne option in the A.B.A.'s reimbursement

N

requirement.
The federal courts have recognized the right to select one's own

attorney in civil cases as well, The trustee in bankruptcy has the

right to choose his attorney, excedt in rare instances. In Re National

Discount Corpo., 197 F. Supp. 505 (J.C.S.C. 1961) 1In City of New York

v. General Motors Corp., 1973 Trade Cas., P74,683 (S.D.N.Y. 1973), plain-

ﬁiff alleged that defendant violated the Sherman Act, 15 U.S3.C. s.2 and
the Clayton Act, 15 U.S.C. s.18. Defendant moved to have plaintiff's
attorney disqualified from representing the City. ™The court commented
that "The unfette;ed right to the selection of cognsel of one's own
choosing is an essential feature of our legallsystem,.and interference
by the courts with the choice made is justified only when necessary to
maintain the integrity of the rule of law and public confidence in thg
fair administration of justice."

The Minnesota Supreme Court has recognized a similar right which
governs attorney-client relations. The general rule was enunciated in

Lawler v, Dunn, 145 Minn., 281, 176 N.W. 989: The employment of an

attorney may be terminated by a client without cause, and the client

has the rignt to make a change or substitution of attorneys at any

| 2

where a decedent directed the employment of a particular lawyer in
probating the former's will, The lawyer sp=cified was shown to be

competent, qualified and willing to act. But the Court refused to force

the executor in the case to emdploy the namzd attorney.

The client's rignt to dischargz an attorney without cause has
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been described as an impllied condition of contract. Krippner v, Matz,

égé Minn., 497, 504, 287 N.W. 19, This does not negate the rignt to
select one's own counsel in a prepaid legal services situatidﬁ; It is
possible that some prepaid legal service organizations contemplate a
contractual stipulation that members will not be reimbursed if they
choose to enplqy outside counsel. In this situation, the client has

made no direct contractual arrangement with the group attorney. He

is in the position of an indigent c¢r a felon to whom counsel is assigned

But the group member has an even greater claim to the right to select

nis own attorney. For he has effectively paid for the legal services

to be received through his work organization., Fringe benefits are as

real a form of compensation as are wages. 1In this case, justice demands

termination of group &ssistance 1f the client so desires, and the right
to terminate implies the right to be reimbursed since the client has

already paid for his services. In Lawler, supra, it was noted that a

client can't be required to pay damages for exercising his right té
terminate the relation of client and attorney without cause; - denying
reimbursement to a group member seeking outside counsel would be tanta-
mount to penalizing that member, imposing damages on him, for secking
to enforce a right that is universally recognized.

A contract requiring an employee to make exclusive use of group

attorneys in a prepaid legal services plan contravenes public policy.

In Burho v. Carmichiel, 117 linn. 211, 135-N.W. 3856 (1912), the Court

ruled that a contract of employment between an attorney and a client,

vnereby tne client agrees not to employ any other attorney to present,

roszcute or collect the claim and not to settle the claim exceot
p X

-11-

»




througnh the attorney named in the contract, is an atﬁempt to prohibit

the client from settling without the consent of the attdrney.and this
vitiates the entire contract. The contract was found to be pbjectionable
because it attempts to vest exclusive control of the cause of action

in the attorney who initially contracted with the client. The same
motivation underlies the refusal of an open panel option by a closed
panel group: And the result is even more egregious than that in Burho
since there is an element of coercion in the prepaid legal services
situation; a union employee,‘for example, would be unlikely to quit

his job over the denial of one in a package of fringe benefits, however
significant that one fringe benefit happened to be.

| From the client's perspective, the requirement of some reimbursement
to members of clqsgd pane1s who wish to consult a private practitioner
can only increase the availability of legal services and decrease their
cost., An open panel option would prevent the development of conflicts

of interest--~if an attorney is hired under a closed panel plan it'é
logical that the lawyer,is going to have some'pressuré by the employer
that controls the plan, éspecially if the member soliciting the attorney's
aid wants to sue the employer,

An open panel option would go far to enhance the quality of services
offered to employees., Whenever a specilalization is required, an indiv-
idual covered by such ;-plan will be able to locate a lawyer with
expertise in that area. And it snould also be noted that if group mem-
bersnip is spread over a wide geograrnic area, an open panel option may
be necessary to allow sufficient access to an attorney.

The llinnesota Supreme Court nhas emphasized that the relation betwsen
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the attorney and cllient is one of extreme personal trust and confidence.

This was the reason that the Court refused to force an executor, against
his will (so to speak)'to employ ar. attorney tnat was not accéptable

to him or upon whose judgment he did not wish to depend or whose ad-
vice he did not feel that he could follow ' with confidence, To force
such a rela?io? on the client would not be conducive to an aﬁmosphere

of reciprocal confidence., State ex rel Seifert, Johnson and Hand v.

Ole E. Smith, 260 Minn. 405, 110 N.W. 24 159 (1961).

Said tne Supreme Court study ccmmittee: "Had the Committee been
writing on a clean slate, its strong belief in the free choice of an
individual would géve led it to surport including some requirement
[providing for reimbursement of those who obtain counsel other thaﬁ that
selected by the organization.]" There is no reason for the study comm-
ittee to moderate its enthusiasm for an open panel option., The A.B.A.'s
reimbursement requirement, limited as it is, is undisputably reasonable.
It borders on redundancy in prohibiting unethical, improper or inadeq-
uate counsel. An attorney should be loathe to render advice in such
circumstances in any case. The mosﬁ equitable reimbursement provision
would provide an open panel option when the attorney furnished by the
prepaid legal services group was (to6 use the concepts developed in Smith,
supra,) unacceptable to the member, when the member did not wish to

depend upon the assigned attorney's judgment, or when the member did

not feel that he could follow assignad counsel's advice with confidence.
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